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This  paper  presents  information  on  federal  precedent  for  structuring 
a  grievance  appeal  function,  a  description  of  the  issues  that  require 
resolution  before  a  grievance  appeals  board  can  be  established,  possible 
options  for  each  issue  and  those  options  recommended  by  the  author. 

I.   Federal  Precedent 

While  the  federal  government  and  most  states  have  found  it 
advantageous  to  have  a  mechanism  to  both  (a)  fairly  and  equitably 
resolve  conflicts,  and  (b)  do  so  in  a  prompt,  orderly  and  uniform 
fashion,  some  past  mechanisms  have  resulted  in  excesses  that  in 
1978  led  to  reform  at  the  federal  level  (The  Civil  Service  Reform 
Act),  and  subsequently  by  at  least  one-third  of  the  states. 

At  least  two  of  the  changes  made  by  the  Civil  Service  Reform 

Act  appear  instructive  in  establishing  a  grievance  appeal  board  in 

Montana. 

The  function  of  adjudicating  grievances  (given  to  the  Merit 
System  Protection  Board)  was  separated  from  the  other  personnel 
operation  functions  (carried  out  by  the  Office  of  Personnel  Manage- 
ment). This  change  was  based  on  the  premise  that  the  dual  roles  of 
(1)  assisting  the  chief  executive  and  his  cabinet  with  their  per- 
sonnel operations,  and  (2)  acting  as  a  neutral  third  party  adjudi- 
cating body  and  protector  of  the  merit  principle  inherently  conflict 
and  erode  credibility.  Not  all  commentators  feel  that  this  change 
is  necessary,  however.  In  a  closing  comment  of  his  book,  Publ ic 
Personnel  Systems,  Dr.  Robert  D.  Lee  observed  that,  "Since  values 
vary  throughout  society,  it  seems  inappropriate  to  propose  a  single 
set  of  recommendations  for  future  personnel  systems."  He  noted 
that  while  the  federal  government  has  replaced  the  old  civil  service 
model,  it  may  still  be  effective  for  many  state  and  local  governments, 

The  second  change  made  by  the  Civil  Service  Reform  Act  involved 
a  reduction  in  employee  appeal  rights.  This  change  was  based  on 
two  observations:  (1)  that  even  the  most  exacting  procedures  do 
not  guarantee  equitable  treatment  of  employees  (good  employees  can 
always  be  reorganized  out  of  a  job),  and  (2)  that  the  costs  of 
attempting  to  protect  employees  against  all  abuse  are  excessive. 
Too  much  protection  strips  good  managers  of  the  power  to  manage  and 
encourages  poor  employee  performance  and  ineffective  government. 
As  a  result,  the  already  limited  employee  appeal  rights  were  further 
restricted  consistent  with  the  more  limited  objective  of  preventing 
only  the  most  serious  cases  of  abuse. 

This  federal  precedent  was  considered  in  recommending  the  options 
outlined  in  the  next  section. 


II.  Issues  and  Options 

Following  is  a  list  of  issues  that  must  be  resolved  to  establish 
a  grievance  appeal  board,  and  options  that  could  be  adopted  to  C 

resolve  each  issue.  Some  of  the  options  are  designated  as  recommended 
options.   In  the  view  of  the  author,  these  options  best  satisfy  the 
following  objectives: 

An  optimal  balance  between  employee/management  rights 
(one  that  protects  employees  against  serious  abuse 
but  does  not  preclude  effective  management) 

A  neutral  hearing  authority 

Protection  of  due  process  rights 

Timeliness 

Simple,  understandable  procedures 

Cost  savings 

The  list  of  issues  and  options  were  gleaned  from  a  study  of 
federal  guide  material,  as  well  as  the  grievance  appeal  systems  of 
other  states,  particularly  those  who  have  evaluated  their  system  in 
the  last  three  years  and  those  which  have  a  decentralized  system 
similar  to  Montana's. 

Issue  I:  Appealable  Issues  g 

A  1980  survey  of  the  states  conducted  by  the  state  of  Utah 
revealed  that  13  of  the  respondents  described  their  scope  of  appeal- 
able issues  as  narrow  as  opposed  to  32  states  who  described  theirs 
as  broad.   (See  attached  survey  results  -  Appendix  C.) 

Thirty-four  of  the  states,  none  the  less,  had  some  restrictions 
and  consequently  have  a  narrower  scope  of  appealable  issues  than 
the  state  of  Utah  which  permits  appeal  of  grievances  involving  "any 
act  of  injustice  or  oppression,  or  any  administrative  action." 

The  most  common  areas  specifically  excluded  from  the  appeals 
process  were:  (a)  wages/pay  plan/merit  pay  -  15  states;  (b)  per- 
formance evaluation  -  11  states;  and  (c)  classification  -  10  states. 
Areas  less  commonly  excluded  are  non-work  related  matters,  relocations, 
selection,  promotion  and  counseling  memoranda. 

Reform  legislation  under  consideration  in  some  of  the  states 
with  inclusive  appeal  rights  will  restrict  appealable  issues  to 
reduce  the  number  of  appeals  and  costs. 

Following  are  options,  for  the  scope  of  appealable  issues,  and 
their  pros  and  cons. 

Option  1 .  Institute  a  broad  scope  of  appealable  issues 

exempting  only  those  areas  specified  by  statute  and  those  ( 
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statutorily  excluded  (the  assignment  of  a  grade*  to  a  class). 

Statutory  Language:  a   grievance  involving  any  administrative 
action  which  adversely  affects  an  employee  may  be  appealed 
with   the  exception  of  administrative  actions  specified  by 
statute  and   the  assignment  of  a   grade   to  a   class.* 

Option  2:     Institute  a  narrow  scope  of  appealable  issues. 

Statutory  Language:  a   grievance  involving  termination, 
demotion,    suspension  or  layoff  of  more   than  forty  working 
hours    (involuntary   transfer   to  another  geographical   location, 
allocation  or  reallocation  of  a  position   to  a   class*  and 
retaliation   for  participation   in   the  state  grievance  and 
appeal   processes)   may  be  appealed.       (RECOMyENDED) 

Option  3:  Institute  an  intermediate  scope  of  appealable 
issues  tied  to  state  or  agency  policy. 

Statutory  Language:   Any  administrative  action   in   violation  of 
state  or  agency  policy   that  has  an  adverse   impact   upon  an 
employee  may  be  appealed  with   the  exception  of  the  assignment 
of  a  grade   to  a   class.* 

Pros  and  Cons 

Option  1 .  Would  provide  a  mechanism  for  the  resolution  of 
nearly  all  disputes  or  grievances.  This  option  could  be  ex- 
pected to  have  the  following  effects:  (a)  maximum  protection 
of  employees  against  abuse;  (b)  questionable  improvement  of 
employee  relations. (It  is  generally  argued  that  all  grievances 
are  best  resolved  informally  at  the  lowest  level  because  in- 
formal resolution  is  generally  more  amicable.  Allowing  minor 
grievances  to  become  contested  cases  might  result  in  worse 
employee  relations  than  a  speedy  resolution  at  the  agency 
level  even  if  the  resolution  is  adverse  in  the  eyes  of  the 
employee.)  (c)  a  substantial  erosion  of  the  authority  of 
managers;  (d)  a  maximum  number  of  appeals  including  some 
frivolous  cases;  and  (e)  maximum  cost. 

It  should  be  noted  that  most  states  (80%)  including  some 
with  a  broad  scope  of  appealable  issues  such  as  the  State  of 
Utah  have  not  been  flooded  by  appeals  and  have  found  that 
generally  only  significant  cases  are  appealed.  While  some  of 
these  have  controls  such  as  cost-shared  arbitration  at  the 
final  step,  others  do  not.  The  Utah  study  revealed  that 
unusual  peaks  of  grievance  appeal  activity  sometimes  occur  as 
a  result  of  employee  organization  activity.  Other  states, 
such  as  California,  with  an  older  inclusive  procedure,  are 
being  flooded  and  are  attempting  to  find  ways  to  reduce  the 
number  of  appeals. 


*Required  if  the  grievance  appeals  board  is  to  be  responsible  for  classi- 
fication appeals. 


Unlawful  discrimination  is  appealable  in  a  number  of 
states.  In  all  such  states  with  a  706  agency  (a  human  rights 
agency  similar  to  the  Human  Rights  Commission  with  authority 
to  investigate  violation  of  federal  law  on  behalf  of  the 
federal  Equal  Employment  Opportunity  Commission),  such  cases 
are  also  subject  to  investigatory  procedures  by  the  706  agency, 
creating  dual  coverage. 

While  state  discrimination  cases  could  be  excluded  from 
the  jurisdiction  of  the  Human  Rights  Commission,  such  an 
exclusion  would  have  two  undesirable  effects:  (1)  It  would  not 
eliminate  double  administrative  review  of  state  discrimination 
cases.  They  could  still  be  filed  with  the  federal  Equal 
Employment  Opportunity  Commission.  (2)  It  would  place  the 
state  in  the  position  of  making  private  employers  subject  to 
administrative  enforcement  of  antidiscrimination  law,  while 
excluding  itself  in  favor  of  an  inhouse  process. 

Option  2.  In  its  most  inclusive  form  would  provide  a  mechanism 
for  the  resolution  of  disputes  with  serious  adverse  effects  on 
employees  and  could  be  expected  to  (a)  provide  more  protection 
for  employees  than  currently  afforded  albeit  not  protection 
against  all  abuse;  (b)  improve  employee  relations;  (c)  leave 
management  authority  intact  to  the  maximum  extent  possible 
consistent  with  effective  employee  protection  against  serious 
abuse;  (d)  protect  employee  rights  to  use  and  participate  in 
the  state  grievance  and  appeals  processes;  (e)  result  in  a 
manageable  number  of  appeals  -  serious  cases  only;  (f)  result 
in  minimal  administration  costs;  and  (g)  eliminate  dual  review 
of  unlawful  discrimination  cases. 

Option  3.  Would  essentially  leave  the  determination  of  what 
is  appealable  to  the  Personnel  Division,  based  on  the  minimum 
standards  established  by  state  policy,  and  secondarily,  to  the 
agencies,  based  on  more  detailed  agency  policies  adopted  con- 
sistent with  statewide  minimums. 

This  option  would  have  the  following  advantages:  (a)  since 
only  minimum  standards  for  personnel  administration  are 
established  as  statewide  policy  with  more  detailed  policy 
provisions  left  to  agency  discretion,  only  failure  to  follow 
statewide  standards  carefully  determined  to  be  minimal  or 
policy  provisions  considered  essential  by  the  agency  would  be 
grievable.  This  would  provide  some  protection  of  management 
rights;  (b)  it  would  assure  notice  of  the  standards  and  re- 
quirements whose  violations  would  be  appealable;  (c)  it  would 
permit  administrative  revision  of  these  standards  or  policy 
revisions  based  on  experience  with  the  appeals  process. 


It  would  have  the  following  major  disadvantage:  State 
policy  establishes  minimum  standards  not  only  to  insure  equitable 
personnel  administration,  but  those  minimum  standards  required 
by  law,  for  central  systems,  and  for  minimally  effective 
personnel  administration.  For  example,  there  are  policy 
provisions  governing  holidays,  sick  leave,  and  employee  record 
keeping.  Consequently,  failure  of  management  to  follow  state 
or  agency  policy  may  not  affect  employees  adversely  or  sufficiently 
adversely  to  warrant  appeal  of  a  grievance  beyond  the  agency 
level.  By  permitting  grievances  involving  minimal  adverse 
impact  on  an  employee  to  be  appealed,  this  approach  has  many 
of  the  disadvantages  listed  for  Option  1. 

Option  3  of  the  next  section  describes  the  role  of  state 
and  agency  policy  in  the  review  of  any  agency  actions  made 
appealable. 

Issue  2.  Scope  of  Review 

Some  states  give  their  appeals  board  considerable  latitude  in 
reviewing  appealable  agency  actions.  In  the  absence  of  standards 
of  review,  they  are  generally  permitted  to  determine  if  the  action 
was  appropriate,  and  reverse  or  modify  it  if  not. 

Other  jurisdictions  attempt  to  restrict  the  scope  of  review  or 
establish  standards  to  prevent  the  appeals  board  from  second  guessing 
agencies  in  close  cases,  or  from  protecting  poor  performers  from 
appropriate  disciplinary  measures. 

Possible  options  are  as  follows: 

Option  1.  Leave  the  scope  and  standard  of  review  unspecified 
to  permit  the  appeal  board  maximum  flexibility  in  reaching  a 
decision  it  feels  is  just. 

Statutory  Language:  The  Board  shall   hear  appeals,   and  enter 
such  order  as   it  considers  appropriate. 

Option  2.  Restrict  the  board's  review  to  procedural  or  due 
process  violations.  This  would  involve  upholding  all  agency 
actions  except  those  with  an  adverse  impact  on  the  grievant 
taken  without  providing  due  process  or  in  violation  of  procedures 
established  by  state  or  agency  policy.  For  example,  a  termination 
without  notice  and  a  chance  for  response  would  be  overturned. 

Statutory  Language:  The  Board  shall   hear  appeals,   and  enter 
such  orders  as   it   considers  appropriate  except   the  board  may  not 
reverse  or  modify   an  agency  decision   unless   it   finds    that   the 
agency  did  not   afford  due  process  or   is   in   violation  of  proced- 
ural   requirements  of  state  or  agency  policy  which  adversely 
impact   the  grievant. 

Option  3.  Establish  appropriate  standards  of  evidence  or 
other  conditions  that  must  be  met  to  reverse  an  agency  action. 
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statutory  Language:  The  Board  shall   hear  appeals,   and  enter 

such  order  as  it   considers  appropriate  except   the  board  may 

not  reverse  or  modify  an  agency  decision   unless  it  finds  that  (^ 

there  is  substantial    (clear  and  convincing)    evidence   that   the 

agency  decision:       (a)    is   unsupported  by  just  cause;    (h)    is  in 

violation  of  law;    (c)    is  made  without   due  process;   or    (d)    is 

affected  by  harmful    error  in  procedure  established  by  state  or 

agency  policy.       (RECCMMENDED) 

Pros  and  Cons 

Option  1 ■  Would  permit  the  board  maximum  flexibility  in  the 
kinds  of  considerations  it  can  make  and  the  standard  of  proof 
required,  and  consequently  permit  it  to  use  its  best  judgement 
in  reaching  a  just  resolution.  It  could  result  in  board 
reversal  of  agency  decisions  in  close  cases. 

Option  2.  Would  too  severely  restrict  the  board,  and  preclude 
it  from  serving  a  useful  function.  Under  this  option,  a 
termination  would  be  reversed  if  the  agency  failed  to  follow 
the  specified  procedure  even  if  there  was  good  cause.  On  the 
other  hand,  a  termination  without  any  cause  would  be  upheld  if 
the  agency  followed  the  prescribed  procedure. 

Establishing  a  mechanism  which  will  force  agencies  to  closely 
follow  procedure  but  permit  them  to  terminate  employees 
without  cause  appears  to  serve  little  purpose,  and  has  not 
been  adopted  by  any  of  the  states  examined. 
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Option  3.  Permits  the  appeal  board  to  overturn  or  modify  an 
agency  action  which  either  aggrieves  an  employee  without  cause 
or  violates  due  process  or  procedural  requirements  (or  other 
statutory  requirements),  but  only  permits  the  board  to  substitute 
its  judgement  of  whether  cause  exists  for  the  agency's  judgement 
in  the  face  of  substantial  evidence.  The  requirement  of 
"clear  and  convincing  evidence"  would  make  it  even  more  difficult 
for  the  Board  to  overturn  an  agency  action,  but  would  be  a 
more  difficult  standard  than  that  of  any  of  the  states  reviewed. 

The  just-cause  language  is  similar  to  that  used  by  a  number  of 
states;  the  language  on  harmful  error  in  procedure,  as  well  as 
the  language  on  violation  of  law  was  adapted  from  the  federal 
statute. 

Issue  3.  Composition/Terms,  Qualifications  of  the  Board. 

States  without  a  civil  service  system  generally  have  a  Personnel 
Board,  Merit  System  Council,  or  Grievance  Appeals  Board,  whose 
primary  function  is  hearing  appeals  of  grievances  after  the  model 
of  the  Merit  System  Protection  Board.  These  bodies  generally 
consist  of  3,  5,  or  7  members  appointed  by  the  Governor,  often  with 
the  approval  of  the  full  legislature  or  the  Senate.  Terms  of 
office  range  from  4-6  years  and  are  usually  staggered  so  that  some 
Board  members  carry  over  into  each  new  administration. 
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The  most  common  qualifications  dre:      (1)  that  Board  members  not 
be  active  in  partisan  politics;  (2)  that  they  support  merit 
principles  and  have  recognized  expertise  in  the  field  of  personnel 
administration;  and  (3)  represent  both  management  and  labor  interests 
and  (4)  are  of  both  political  parties.  Less  common  qualifications 
are  that  they  not  be  state  employees  and  that  they  include  minority 
and  female  representation. 

Statutory  Language:  l.    The  Grievance  Appeals  Board  shall 

consist  of  three  members  appointed  by   the  governor  who 

shall   designate  one  of  the  members   as  chairman.      Members 

of  the  Commission  shall   be   citizens  of  the  state  known   to  have 

expertise  in   the   field  of  personnel   administration  or 

employee  relations. 

2.  No  more   than   two  members   shall   belong  to   the  same  political 
party.      No  member  may  have  held  a  position  in  a  political 
party  or  been  a  candidate  for  an   elected  public  office  within 
four  years  preceding  appointment.      No  member  of  the  Board  may 
be  a   state   employee. 

3.  Members  of  the  Board  shall   be  appointed  for  staggered  four 
year  terms  and  may  be  removed  from  office  by   the  governor  for 
cause.      All   vacancies  created  by  resignations  prior  to   term 
expiration  shall   be  filled  by  appointment  for   the   unexpired 
term. 

Issue  4.  Rule  Making  Authority 

There  are  basically  two  models  for  rule  making  authority  found 
in  other  jurisdictions.  In  states  with  a  civil  service  commission, 
the  commission  acts  as  the  appeals  board  and  has  the  authority  to 
promulgate  substantive  personnel  policies  and  procedural  rules.  In 
other  states  the  appeals  board  is  generally  granted  authority  to 
promulgate  procedural  rules  to  carry  out  its  responsibilities. 

The  following  statutory  language  is  consistent  with  the  second 
model  except  that  it  transfers  the  powers  and  duties  of  the  Merit 
System  Council  to  the  Board.  These  include  authority  to  promulgate 
rules  to  implement  merit  principles  for  Merit  System  agencies. 

Statutory  Language:  The  Board  may  adopt  procedural   rules 
necessary   to   carry  out   the  purposes  of  this    (Act) .      Powers 
and  duties  of  the  Merit  System  Council    shall    be  assumed  by 
the  Board. 

Issue  5.  Funding/Staff 

Language  of  the  Executive  Reorganization  Act,  2-15-121,  M.C.A. , 
establishes  a  relationship  between  an  agency  and  an  administratively 
attached  board  that  assures  both  staff  accountability  and  Board 
independence.  (See  Appendix  A.)  Consequently,  only  the  following 
statutory  language  is  required: 

Statutory  Language:  The  Board  shall  be  allocated  to  the 
Department  of  Administration  for  administrative  purposes 
only   in   accordance  with   2-15-121 ,    M.C.A. 
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Language  giving  the  Board  authority  to  hire  its  own  staff  can  be 
included.  However,  it  does  not  appear  to  be  needed  provided  that 
Department  of  Administration  personnel  serves  purely  clerical  and 
administrative  functions,  as  opposed  to  an  investigative  or  hearings 
officer  function  which  would  permit  greater  influence  over  Board 
decisions  and  potentially  jeopardize  its  independence. 

The  anticipated  staff  required  would  be  a  program  manager,  to 
administer  the  program  and  mediate  disputes  where  possible,  and  h 
F.T.E.  for  clerical  support.  In  addition  to  salaries,  funds  would 
be  required  for  travel  and  per  diem  for  the  Board  members  and 
operating  expenses. 

The  remaining  costs  would  be  compensation  and  expenses  for  hearings 
officers,  if  utilized.  Funding  for  this  expense  is  discussed  in 
the  following  section. 

Issue  6.  Hearings  Officers 

Lay  grievance  boards  for  the  states  are  generally  empowered  to  use 
hearings  officers  to  expedite  the  hearing  process.  Consistent  with 
provisions  of  the  Montana  Administrative  Procedures  Act  on  contested 
cases,  hearings  officers  would  be  responsible  for  conducting  evidentuary 
hearings  and  issuing  a  proposed  decision  containing  "a  statement  of 
the  reasons  therefor  and  of  each  issue  of  fact  or  law  necessary  to 
the  proposed  decision".  2-4-621,  M.C.A. 

The  parties  to  the  appeal  are  then  provided  with  an  opportunity  to 
file  exceptions  and  present  briefs  and  oral  arguments  to  the  board 
before  it  makes  the  final  decision. 

To  both  minimize  cost  and  separate  the  decision  making  process 
from  possible  influence  by  the  Department  of  Administration,  it  is 
recommended  that  the  Board  create  a  roster  of  hearings  officers 
consisting  of  qualified  private  citizens  as  opposed  to  Board  or 
Department  of  Administration  staff  to  be  compensated  on  the  basis 
of  actual  hours  spent  on  hearings  plus  expenses.  Hearings 
officers  could  be  trained  in  conducting  hearings  and  their  compen- 
sation could  be  established  by  the  Board  consistent  with  the  going 
rate  for  such  services. 

To  insure  impartiality  on  the  part  of  hearings  officers,  a 
"strike"  feature  could  be  implemented  after  the  labor  arbitration 
model.  A  roster  of  hearings  officers  appropriately  distributed 
between  Helena  and  other  areas  of  the  state  (for  example,  three 
from  Helena,  one  from  Billings,  one  from  Missoula,  and  one  from 
Great  Falls)  could  be  established. 

For  each  appeal,  the  parties  could  be  presented  with  a  hearings 
officer  selected  on  the  bssis  of  geographical  proximity  and  work 
load.  Each  party  could  then  be  provided  with  the  opportunity  to 
strike  the  designated  hearing  officer  and  another  would  be  designated 
in  his/her  stead.  The  designated  hearings  officer  which  is  not 
struck  by  either  party  would  hear  the  case. 

If  desired,  a  penalty  could  be  imposed  for  striking  a  hearings 
officer  in  the  vicinity--i .e. ,  the  party  striking  a  hearings  officer 
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who  would  not  have  travel  and/or  lodging  expenses  could  be  required 
to  pay  expenses  for  an  alternate. 

To  provide  agency  directors  with  the  benefit  of  the  hearings 
officer's  finding  before  they  must  decide  on  an  appealable  grievance, 
the  evidentuary  hearing  could  be  conducted  for  appealable  grievances 
after  the  grievance  had  proceeded  through  all  steps  of  the  agency 
grievance  procedure  except  the  final  step  involving  a  decision  by 
the  agency  director.  If,  after  receiving  the  hearings  officer's 
proposed  decision,  the  agency  director  decides  against  the  grievant, 
the  grievant  could  appeal  to  the  Board.  The  Board  would  then 
review  the  case  based  on  the  hearing  record  and  any  exceptions 
filed,  briefs  submitted  and  brief  oral  arguments. 

While  many  of  the  proposals  in  this  section  could  be  implemented 
through  procedural  rules  established  by  the  Board,  some  should  be 
established  by  statute. 

Implementing  statutory  provisions  are  included  in   the   following 
section  on  procedures. 

Issue  7.  Hearing  Procedures 

Several  procedural  items  are  typically  included  in  statutes 
establishing  state  grievance  appeals  boards.  These  are:  filing 
requirements  including  a  deadline,  whether  rules  of  evidence  will 
be  formal  or  informal,  and  procedural  steps  and  time  limits. 

The  following  proposed  language  includes  these  items  as  well  as 
language  which  provides  agency  directors  with  information  from 
an  evidentuary  hearing  before  they  must  make  a  final  decision 
on  a  grievance  without  creating  duplicate  hearings.  The  language 
was  adapted  from  legislation  for  the  states  of  Florida  and 
Arizona  and  refers  to  the  open  meeting  law  and  Administrative 
Procedures  Act  where  appropriate.   (See  Appendix  B.) 

Statutory  Language:  within   ten  days  after  completion  of  all 
steps  in  an  agency  grievance  process,    except   the  final   step 
involving  a  decision  by   the  agency  director,    the  agency  shall 
petition   the  Board  for  an  evidentuary  hearing  of  an  appealable 
grievance.      The  agency  may  petition    the  Board  for  an   evidentuary 
hearing  of  a  non-appealable  grievance. 

In  cases  of  dispute  over  whether  a   grievance  is  appealable, 
if  the  agency  has  not  petitioned   the  Board  for  a  hearing 
within   the   ten  day   time  limit,    the   grievant  may  petition   the 
Board  for  a   ruling  on   the  matter  within   twenty   days  after 
completion  of  all    steps   in    the  agency   grievance  process   except 
the  final    step. 

Upon  receipt   of  a  petition  or  upon   ruling   that   a   grievance 
is  appealable,    the  Board  shall   provide   the  grievant  and 
respondent   with   the  name  of   the  designated  hearings  officers. 
Either  party  may   strike   the  designated  hearing  officer  once 
and  request   an   alternate.       The  hearing  shall   he  conducted  by 
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the   unstruck  hearings  officer  or  a   replacement   appointed  by 
the  Chairman  of  the  Board  in   the  event   the  designated  hearings 
officer  is   unable   to  preside.       (A  penalty  provision   for  striking 
a  local   hearings  officer  may  be  added) . 

All   proceedings   under   this  Act   shall   be  open    to   the  public 
unless   the  presiding  officer  closes   the  meeting  pursuant   to 
2-3-203,   M.C.A.      Notice  of  hearings  shall   be  provided, 
hearings   conducted  and  a  proposed  decision   issued  in   accordance 
with  part   6  of  the  Montana  Administrative  Procedures  Act,    2-4-601 
-   2-4-631,   M.C.A.      The  proposed  decision  shall   be  issued  within 
thirty   days  of  completion  of  the  hearing.      The  Board  shall   not 
be   bound  by  common  law  and  statutory  rules  of  evidence.      Legal 
counsel    for   the  Board  shall   be  provided  by   the  Attorney  General. 

The  agency  director  shall   issue  a   final   agency  level   decision 
within   ten  days  after  receipt  of  the  hearings  officer's 
proposed  decision. 

Within   ten  days  of  receipt  of  the  agency   director' s  decision 
or  the  final   date  on  which   the  decision  was  due,    the  grievant 
may  appeal    to   the  Board. 

Upon  receipt  of  an  appeal,    the  Board  shall   notify  both  parties 
of  the  date  of  the  review  of  the  hearings   officer's  proposed 
decision  and   their  right   to  file  exceptions  and  briefs  and 
to  make  oral   arguments.      The  review  shall   be  conducted  in 
accordance  with   the  Montana  Administrative  Procedures  Act 
and  a  decision  and  order  issued  within   thirty  days  of  the 
review  or  submission  of  final   briefs  if  any. 

A   decision  by  a  majority  of  Board  members  is   final 

and  binding  subject   to  judicial   review  of  contested  cases 

as  provided  by  2-4-701    -   2-4-711,   M.C.A. 

Issue  9.  Precluding  use  of  both  negotiated  grievance  procedures 
and  appeal  procedures  under  this  act. 

To  preclude  double  review,  the  following  language  is  suggested. 

Statutory  Language:  An  employee  covered  by  a  collective 
bargaining  agreement  may  pursue  an  appealable  grievance 
under   this  act  where  permitted  by   the  agreement  or  under 
the  procedures  established  by   the  agreement  but  not  both. 
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APPENDIX  A 


2-15-114  through  2-15-120  reserved. 

2-15-121,     Allocation  for  administrative  purposes  only.  (1)  An 

agency  allocated  to  a  department  for  administrative  purposes  only  in  this 
chapter  shall: 

(a)  exercise  its  quasi-judicial,  quasi-legislative,  licensing,  and 
policymaking  functions  independently  of  the  department  and  without 
approval  or  control  of  the  department; 

(b)  submit  its  budgetary  requests  through  the  department; 

(c)  submit  reports  required  of  it  by  law  or  by  the  governor  through  the 
department. 

(2)  The  department  to  which  an  agency  is  allocated  for  administrative 
purposes  only  in  this  title  shall:  •  • 

(a)  direct  and  supervise  the  budgeting,  record  keeping,  reporting,  and 
related  administrative  and  clerical  functions  of  the  agency; 

(b)  include  the  agency's  budgetary  requests  in  the  departmental  budget; 

(c)  collect  all  revenues  for  the  agency  and  deposit  them  in  the  proper 
fund  or  account.  Except  as  provided  in  37-1-101,  the  department  may  not  use 


2-15-122  GOVERNMENT  STRUCTURE  AND  ADMINISTR.^TION  190 

or  divert  the  revenues  from  the  fund  or  account  for  purposes  other  than  pro 
vided  by  law. 

(d)  provide  staff  for  the  agency.  Unless  otherwise  indicated  in  this  chap- 
ter, the  agency  may  not  hire^its  own  personnel. 

(e)  print  and  disseminate  for  the  agency  any  required  notices,  rules,  o: 
orders  adopted,  amended,  or  repealed  by  the  agency. 

(3)     The  department  head  of  a  department  to  which  any  agency  is  alL 
cated  for  administrative  purposes  only  in  this  chapter  shall: 

(a)  represent  the  agency  in  communications  with  the  governor; 

(b)  allocate   office   space   to   the   agency   as   necessary,   subject   to   the 
approval  of  the  department  of  administration. 

History:     En.  82A-I08  by  Sec.  1,  Ch.  272.  L.  1971;  amd.  Sec.  8,  Ch.  358.  L.  1973;  R.C.M.  19r. 
82A-108. 
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